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IDENTITY OF PETITIONER
The petitioners are Roland Killian and Dennis Bailey.
COURT OF APPEALS DECISION

Mr. Killian and Mr. Bailey seek review of the Court of Appeals’
published opinion, Killian et. al. v. International Union of Operating
Engineers Local 690-A, et. al., no. 74024-5-1 (August 22, 2016) (Appendix
(App.) A), which affirmed the King County Superior Court’s order granting
Local 690-A’s motion for summary judgment. (App. B).

ISSUES PRESENTED FOR REVIEW

1. Whether a union who engages in the unauthorized practice of
law by conduct admittedly outside of the scope of their authority under any
CBA be allowed the advantage of a restricted six month statute of limitations
when a three year statute of limitations is applied to all other persons and/or
entities.

2. Whether a Consumer Protection Act claim based upon
unlawful conduct associated with the unauthorized practice of law by a union
relating to conduct engaged in outside of the scope of the CBA is subject to the
same four year statute of limitations as set out in RCW 19.86.120 that applies
to all other persons and/or entities.

3. Whether RCW 4.16.130 applies and establishes a two year
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statute of limitations to Washington state claims for Breach of Duty of Fair
Representation brought against a labor union.
STATEMENT OF THE CASE

A. Local 609-A acts outside of the scope of its’ authority under the

CBA and negotiates a specific amount for resolution of Mr.

Killian’s and Mr. Bailey’s non-union civil claims.

In its’ decision, the Court of Appeal left out crucial facts as follows:

Mr. McBee, the union representative for Local 609-A during a
mediation that was to address the union claim only, worked to settle Mr.
Killian’s and Mr. Bailey’s non-union civil claims. See CP 164, 166-170 &
194; See also CP 386-387 (Dep. McBee, pgs. 199:13-201:10). Mr. McBee
did this knowing that both were represented by counsel. Id. Mr. McBee did
this knowing that the CBA did not provide him with authority to settle those
claims. See CP 370 (Dep. McBee, pg. 136:9-23); CP 372 (Dep McBee, pgs.
143:9-10, see also 142:6-143:11) & CP 386 (Dep. McBee, pg. 200:1-22).
Mr. McBee negotiated a specific amount with Seattle Public Schools (SPS) for
resolutions of those claims including an amount for attorney fees. CP 386
(Dep. McBee, pg. 200:1-22). The negotiated settlement agreement included
the following provision,

2. Consideration. In exchange for Killian withdrawing his

grievance and fully releasing all known and unknown claims

against the District, and the other promises contained in this
Agreement, the District agrees to the following:
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2.1

2.2

Gross Settlement Amount. The District will pay
Killian the gross sum ofone hundred thousand dollars
($100,000) (“Total Settlement Amount”) in full
settlement of his grievance and all known and
unknown claims by or before October 18, 2013.

Settlement Characterization. Forty-nine thousand five
hundred dollars ($49,500) of this Total Settlement
Amount will be considered a settlement of disputed)
wage claims (“Back Wages Settlement
Amount”).Fifty thousand five hundred dollars
($50,500) of this Total Settlement Amount will be
considered a settlement of (disputed) non-wage claims
for general/compensatory damages, including
emotional distress, etc., and for Killian’s costs
(“General Damages Settlement Amount”).

CP 164 & 171-175 & CP 381-383 (Dep. McBee, pgs. 180:6-185:2). During
his deposition Mr. McBee acknowledged that the amount of $50,000 listed
above was for non-union civil claims and the cost to be covered were attorney
fees. CP 386 (Dep. McBee, pg. 200:1-22); See also CP 370 (Dep. McBee, pg.
136:9-23). This is not the typical case wherein an employer requests a union
obtain a vague general waiver from a grievant. Mr. McBee worked to reach
a settlement of claims outside of the CBA, including an amount for counsel’s
attorney fees, then presented that to Mr. Killian and Mr. Bailey advising them

that the amount was a fair settlement of their claims. /d., & CP 164 & CP 194-

A brief summary of what led to the grievance.

In or about May 1999, Petitioner Roland Killian began his
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employment with Seattle Public Schools (“SPS”). CP 209 (Dep. Killian, pg.
14:2-3). Petitioner Dennis Bailey began employment with SPS in May,
2006. CP 280 (Dep. Bailey, pgs. 14:24-15:1; 16:2-10). Mr. Killian was
employed at SPS for approximately 13 1/2 years working his way up from an
apprentice to a gardener to a grounds foreman. Id. (pg. 42:18-24). Prior to
September 2011, Mr. Killian had never received any disciplinary action
during his employment with SPS. CP 161. There were several gardeners
under his lead including Petitioner Dennis Bailey and Susan Wicker. /d. (pg.
47:25-48:6).

What happened to Mr. Killian and Mr. Bailey that led to their
termination is not directly relevant to this appeal. In summary, Mr. Bailey
lodged a complaint of sexual harassment against a co-worker, Susan Wicker.
Ms. Wicker in turn lodged several complaints that were unfounded and
ultimately a complaint against Mr. Bailey and Mr. Killian that resulted in
both men being placed on administrative leave for over a year and then
terminated. CP 292 -294 (pgs. 59:5-10; 60:4-19; 64:15-65:12); CP 291 (pgs.
55:18-58:19); CP 192-193 & 201; CP 232 (pg. 108:11-24); CP 222 (Dep.
Killian, pgs. 65:7-66:9); CP 287(Dep. Bailey pgs. 39:17-40:3); CP 211 (Dep.
Killian, pg. 23:1-5); CP 296 (Dep. Bailey, pg. 73:9-12). The allegations

raised by Ms. Wicker were false. CP 226 (Dep. Killian, pg. 84:15-21) & CP
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287 (Dep. Bailey, pgs. 39:17-40:3); See also CP 162 & CP 192-193.
C. The grievance process & mediation.

1. Local 609-A concludes the investigation was
faulty and agrees to pursue a grievance on behalf
of Mr. Killian and Mr. Bailey.

Local 609-A isthe collective bargaining unit for classified employees
of SPS including grounds employees. CP 216 (Dep. Killian, pgs. 42:20-
43:2). Both Mr. Killian and Mr. Bailey were members of Local 609-A and
sought advice from the union when they were notified of the investigation.
CP 222 (Dep. Killian, pgs. 66:17-67:11); CP 290 (Dep. Bailey, pg. 51:11-21).
Local 609-A assigned union representative Michael McBee to assist Mr.
Killian and Mr. Bailey in the process. CP 357 (Dep. McBee, pg. 84:7-13).

When Mr. Killian and Mr. Bailey received notice of their termination
in December 2012, both notified Local 609-A and requested that a grievance
be pursued. CP 222 (Dep. Killian, pgs. 66:17-67:11) & CP 296 (Dep. Bailey,
pg. 74:5-7). They were told by Mr. McBee that he would represent them
through the grievance process. CP364 (Dep. McBee, pgs.111:22 -112:22).
Unfortunately Mr. Killian and Mr. Bailey were confused with the process as
they rarely met with Mr. McBee to discuss their cases. CP 162-163; CP 193.
Both Mr. Killian and Mr. Bailey met with Mr. McBee only during times they
were to be at SPS for hearings. /d. While they were generally aware of what

the grievance process entailed, they were frequently lost as to what was
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occurring and what the outcome of each step was. /d. Both Mr. Killian and
Mr. Bailey voiced their frustrations to Mr. McBee. /d. Believing they had
been wronged and may have other civil claims, in March 2013 Mr. Killian
and Mr. Bailey sought the help of outside counsel and retained an attorney to
pursue their non-union civil claims. CP 163 & CP 193-194. Finally, they
were eventually told by Mr. McBee that the initial steps were concluded and
that the next step would be to proceed to arbitration. /d., See also CP 370
(Dep. McBee, pgs. 133:16-134:5). Mr. McBee also explained that Local 609
-A would be requesting the parties agree to first submit the grievances to
mediation with a Public Employees Relations Commission (“PERC”)
mediator. /d.
2. Local 609 -A works to settle all Mr. Killian’s and
Mr. Bailey’s claims, all claims including non-union
civil claims that are outside of the scope of the
CBA, without Mr. Killian’s and Mr. Bailey’s
knowledge or consent.

Both Mr. Killian and Mr. Bailey were initially confused by Mr.
McBee’s recommendation that they participate in a PERCs mediation. CP
163 & CP P193-194. Because they had concerns, they had signed a fee
agreement with their private counsel indicating they would not attempt to

settle their claims without counsel’s involvement, they did not want to

participate in a mediation that would include resolutions of all their claims
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without the involvement of counsel. /d, CP 238-239 (Dep. Killian, pgs.
132:20-133:1),CP 306 (Dep. Bailey, pg. 114:2-9), CP 372 (Dep. McBee, pgs.
142:6-143:11). After Mr. Killian and Mr. Bailey raised these concerns, they
were told by Mr. McBee and the attorney representing Local 609 -A, that the
mediation was intended to address only the union claims. CP 372 (Dep.
McBee, pgs. 142:6-143:11) & CP 431-433.

There were two mediation sessions held between SPS, Local 609 -A,
with Mr. Killian and Mr. Bailey participating, and a PERCs mediator. CP
372 (Dep. McBee, pgs. 149:23-150:22). The first session occurred in August
2013. Id. During that session the parties discussed the matter but no
agreement was reached. /d. Mr. Killian and Mr. Bailey did have concerns as
it appeared to them that there were attempts by SPS to include a discussion
of resolution of all of their claims, including their non-union civil claims. CP
163 & 194. When this came up, Mr. Killian and Mr. Bailey again reminded
Mr. McBee and SPS that it had retained private counsel and they could not
resolve those claims as they would be responsible for attorney fees and it
would result in a breach of their contract. /d., See also CP 370-371 & 387-
388 (Dep. McBee, pgs. 137:24 - 139:5 & 200:6-201:10. However, the
discussion did not progress very far and the mediation was rescheduled to

September 9, 2013. CP 374 (Dep. McBee, pgs. 149:23-150:22).
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During the September 9" mediation, SPS made an offer to settle and

provided a copy of a proposed settlement agreement. CP 164 & 166-170;

See also CP 386-387 (Dep. McBee, pgs. 199:13-201:10). The settlement

agreement was not complete, in that the figures were not filled in, however,

it contained the following provision:

2.

Consideration. In exchange for Killian withdrawing
his grievance and fully releasing all known and
unknown claims against the District, and the other
promises contained in this Agreement, the District

agrees to the following:

2.1

22

Gross Settlement Amount. The District will pay
Killian the gross sum of

($ ) (“Total Settlement
Amount”) in full settlement of his grievance and all
known and unknown claims by or before April 19,
2013.

Settlement Characterization.
(5 ) of this
Total Settlement Amount will be considered a
settlement of 9disputed) wage claims (“Back Wages
Settlement Amount?”),
$) ) of this Total
Settlement Amount will be considered a settlement of
(disputed non-wage claims for general/compensatory
damages, including emotional distress, etc., and for
Killian’s costs (“General Damages Settlemetn
Amount”).

CP 164 & 166-170.; See also CP 375 (Dep McBee, pgs. 153:7-155:1). When

Mr. Killian and Mr. Bailey received this during the mediation they were again

concerned. CP 164 & 194. When the discussions began regarding the
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settlement of all claims, Mr. Killian and Mr. Bailey again reminded Mr.
McBee and the others involved that they had a private attorney and could not
resolve the non-union claims without her involvement as it would be contrary
to the contract they signed and they would be required to pay attorney fees.
ld.; See also CP 370-371, 377 & 386-387 (Dep. McBee, pgs. 136:9-136:23;
137:24-139:5; 161:10-162:13 & 200:6-201:10). Mr. McBee responded
indicating that their counsel could not participate in the PERCs mediation.
Id. However, in looking at the proposed settlement, it included a provision
for general damages and payment of costs. /d. Mr. Killian and Mr. Bailey
were confused, not sure of what this meant but knew the only costs they had
incurred at the time and discussed were private counsel’s attorney fees. CP
164 & 194. Mr. Killian and Mr. Bailey were told that the provision was
intended to cover their attorney fees. /d. Regardless, because they could not
reach a settlement amount that was acceptable to anyone, the mediation
ended. CP 164 & 194; CP 375 (Dep. McBee, pgs. 153:7-156:22). Mr.
Killian and Mr. Bailey were told by Mr. McBee that Local 609 -A would
continue to represent them and they would be moving to arbitration. Id.,See
also CP 377-378 (Dep. McBee, pgs. 164:11-165:2).

D. After mediation in September 20185, Local 609 -A votes to

pursue arbitration on behalf of Mr. Killian and Mr.
Bailey.



Local 609 -A held regular meetings for its members monthly. CP 340
(Dep McBee, pgs. 15:24-16:16). After the mediation on September 9, 2013,
the Local 609 -A Board met and voted to pursue arbitration on behalf of the
Mr. Killian and Mr. Bailey. CP 361-362 (Dep. Of McBee, pgs. 100:3-
101:22). Both Plaintiff Killian and Plaintiff Bailey were told that the Board
had voted and their arbitrations would be pursued. CP 164 & 194.
E. After the vote to pursue arbitration, without Mr, Killian’s
or Mr. Bailey’s knowledge or consent, Local 609 -A
negotiates a settlement with SPS, including a settlement of
Mr. Killian’s and Mr. Bailey’s non-union civil claims.
Unknown to Mr. Killian and Mr. Bailey, Mr. McBee continued
negotiations with SPS after the Board had voted to pursue the arbitration. CP
164, CP 194-195 & CP 240 (Dep. Killian, pg. 137:14-21); See also CP 382-
384 (Dep McBee, pgs. 181:3-191:7). This includes the facts set out above,
those facts not included in the Court of Appeals decision. From what Mr.
Killian and Mr. Bailey have been able to ascertain, SPS extended an offer to
Local 609 -A, through Mr. McBee that included the provision outlined above,
that is with figures inserted for general damages and costs intended to
compensate them for their non-union civil claims and attorney fees. See CP

164 & 171-175 & CP 381-383 (Dep. McBee, pgs. 180:6-185:2). On

September 17, 2013, Mr. McBee called the Mr. Killian and Mr. Bailey and
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told them the offer had been extended, that it was a “good” offer and that they
should accept it. CP 164 & CP 194-195.

According to records received from Local 609 -A, Mr. McBee
notified the Board by email and an email vote regarding acceptance of the
offer began on September 17, 2013. CP 387 (Dep. McBee, pgs. 204:12-22
CP 424-430. Records produced by Local 609 -A show that a settlement
agreement was signed by Local 609 -A on, Friday, September 20, 2013. CP
424-430 (Dep. McBee, Exhibit 12), See also CP 385-386 (Dep. McBee, pgs.
195:10-196:19; 198:15-21). The settlement agreement was altered in that the
provisions outlined above dividing the payments into categories was omitted
and a lump settlement sum was included in its place. /d.

F. Procedural Background - Court of Appeals affirms trial
court orders.

Originally, this case was filed as two separate cases on May 29, 2014.
CP 1-12 & 974-985. The complaints raise claims against Defendant
International Union of Operating Engineers, Local 609-A (“Local 609 -A”) for
Breach of Contract, Breach of Duty of Fair Representation and Negligent
Unauthorized Practice of Law. CP 1-12 & 974-985.

The cases were consolidated by Court order on January, 23,2015. CP

27-28. The initial complaints included claims against Seattle Public Schools
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(“SPS”). CP 1-12 & 974-985. SPS was later dismissed as a defendant. CP
29-31.

On August 3, 2015, the trial court entered orders granting Local 609 -
A’s Motion for Summary Judgment based upon statute of limitations. CP 966-
968. The same day the trial court entered an order denying Petitioners’ Motion
to Amend the Complaint to include a claim for violation of Washington’s
Consumer Protection Act. CP 971-973. As set out in Petitioners’ initial
Motion to Amend, “[t]he allegations supporting the unauthorized practice of
law claims raised also support a CPA claim by the Plaintiffs.” CPA 826. In
denying Mr. Killian’s and Mr. Bailey’s motion the trial court explained,
“[a]ny CPA claim would in substance be a Duty of Fair Representation claim,
and barred by the applicable statute of limitations.” CP 972. Petitioners filed
a Notice of Appeal of both of these orders on September 2, 2015.

On August 22, 2016, Washington Court of Appeals Division One
affirmed the trial court’s orders adopting a statute of limitations of 6 months
to claims brought against a union for engaging in the unauthorized practice of
law and for the associated consumer protection act violations. App. A.

ARGUMENT
L. Allowing a very restrictive statute of limitations to be applied to

a union for engaging in the unauthorized practice of law outside

of the scope of its authority under a CBA, than is applied to any

other person or entity is contrary to Washington law and public

policy. RAP 13(b)(1)(2) & (4).
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A. Under Washington Law the applicable statute of
limitations on claims for the unauthorized practice of law
is 3 years.

The negligent and unauthorized practice of law carries a statute of
limitation of three years. RCW 4.16.080(2). Local 609-A has never raised
an argument that Mr. Killian and Mr. Bailey do not have a claim for the
unauthorized practice of law but only argue that this Court should apply a six
month statute of limitations to the claims. RCW 41.56.160(1).

In Morales v. Westinghouse Hanford Co., 73 Wn. App. 367, 371
(1994), the Court held civil claims for discrimination, that is non-union civil
claims, are outside the scope of a CBA. The issue in that case was whether
the statute of limitations on a discrimination claim was tolled during the
grievance process invoked by the CBA. Id. The Court held it was not, as it
was an action independent of the plaintiff’s rights under the CBA. Id. The
Court noted that International Union of Electrical, Radio & Mach. Workers
v. Robbins & Mpyers, Inc., 429 U.S. 229, 236 (1976) . . . held that the
independent origins of the contractual rights under a CBA and the statutory
rights under Title VII foreclose any argument for tolling of the statute. /d., at
372. Further, the Washington Supreme Court has explained, “[i]t is our duty

to protect the public from the activity of those who, because of lack of
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professional skills, may cause injury whether they are members of the bar or
persons never qualified for or admitted to the bar. Wash. State Bar Assn. v.
Great W. Union Fed. Sav. & Loan Assn., 91 Wn.2d 48, 61 (1978) (citation
omitted).

In this case Mr. McBee acknowledged that he had no authority
represent Mr. Killian and Mr. Bailey in their non-union civil claims. There
is no issue here that his actions in negotiating a specific amount for
settlement of Mr. Killian and Mr. Bailey’ non-union civil claims, including
costs or attorney fees, was outside of the scope of the CBA. Defendant has
argued that Peterson v. Kennedy, 771 F.2d 1244 (9" Cir. 1985) applies. This
argument is in error. Plaintiff’s claims for the unauthorized practice of law
do not arise out of Mr. McBee’s actions in pursuing the grievances. To
clarify the point, if Mr. McBee had walked into the mediation and shot one
of the Mr. Killian and Mr. Bailey, there would be no issue that his actions had
nothing to do with the grievances pursued under the CBA. While the
example may be a bit extreme, it is equally applicable in this case. Mr.
McBee did something he had no authority to do under the CBA, he
negotiated a specific amount for resolution of Mr. Killian and Mr. Bailey’
non-union civil claims. He presented that amount, along with the amount

negotiated to resolve the grievance, to Local 609 -A Board for approval. The
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Board approved it, both the sums for resolution of the grievance, or back pay
and the sums for resolution of Mr. Killian and Mr. Bailey’ non-union civil
claims. Local 609 -A had no authority to settle Mr. Killian and Mr. Bailey’
non-union civil claims. There is no issue regarding this fact.

Further, there are strong policy arguments against adopting such a
short limitation period. There is no reason why Local 609 -A should be
provided a shorter statute than any other party violating this law. The
Washington Supreme Court is taxed with the responsibility of assuring that
the public is protected and to limit the statute of limitations would impact
their ability to do so. Mr. Killian and Mr. Bailey’ claims for the unauthorized
practice of law carry a three year statute and there is no reason for the Court
to adopt a different statutory period.

B. Even under the federal law Mr. McBee’s conduct in

resolving Mr. Killian’s and Mr, Bailey’s non-union civil

claims was outside of the scope of the CBA and a 6 month
statute of limitations should not apply.

Case law cited relied upon by Local 609-A and referenced in the
published opinion of the Court of Appeals arguing that the duty of fair
representation (DFR) consumes all claims for legal malpractice is not
applicable to this case. Local 609 -A cites to a number of cases that have held

a legal malpractice claim brought against a union attorney for representation
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of a union member in a grievance was in fact a DFR claim. See Weiner v.
Bearty, 121 Nev. 243, 249-50 (2005); Brown v. Maine State Employees Ass n,
690 A.2d 956, 960 (1997); Peterson v. Kennedy, 771 F.2d 1244, 1255 (9" Cir.
1985), cert. denied 475 U.S. 112 (1986) (holding an attorney hired by a union
was immune from suit pursuant to the Atkinson Rule barring individual claims
against union officials for acts undertaken on behalf of the union). All of these
cases involved suits against licensed practicing attorneys who were hired by a
union to represent a member. Id. None of these cases involved a lay person
engaging in the unauthorized practice of law. Local 609 -A’s argument would
allow any union representative to engage in legal malpractice and be provided
the shield of the application of a 6 month statute of limitations. No other
individual or institution is afforded this type of benefit and the law in the state
of Washington provides for a three year statute of limitations on claims for the
unauthorized practice of law. RCW 4.16.080(2). The unauthorized practice
of law is a crime. RCW 2.48.180(3). It is not simply a negligence claim.
Defendant Union’s conduct was a violation of the law and, as admitted by Mr.
McBee, outside of the scope of the CBA.

Further Peterson v. Kennedy, 771 F.2d 1244 (1985) is not applicable
in this case. Peterson involved the application of the National Labor Relations

Act(NLRA). Id. at 1251. Finding the claim predated the application of the six
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month statute of limitations imposed by the federal statute, the Court applied
the state statute of limitations of three years. /d. at 1251-1252. In addressing
the issue of whether the attorney hired by the union could be sued individually
for malpractice, the Court explained, “. . . attorneys who perform services for
and on behalf of a union may not be held liable in malpractice to individual
grievants where the services the attorneys perform constitute a part of the
collective bargaining process.” Id., at 1256. The Court goes on to explain that
the holding in Atkinson v. Sinclair Refining Co., 370 U.S. 238 (1962), “that
union officers and employees are not individually liable to third parties for acts
performed as representatives of the union in the collective bargaining process.”
Id. at 1256. That is not the issue before this court.

As explained in Canez v. Hinkle, 2000 U.S. App. Lexis 13228, *3
(2000), . . . a union attorney is immune form a malpractice action when the
attorney’s advice is in connection with the collective bargaining process and
thus within the scope of the national labor relations laws.” citing Peterson v.
Kennedy, 771 F.2d 1244 (9" Cir. 1985); (Canez is an unpublished opinion,
copy attached pursuant to FRAP 32.1 & RAP 14.1(b) as App. 3). In Hinkle the
court found the attorneys actions were wholly unrelated to the collective
bargaining process when the attorney gave Hinkle advice about taking a loan
from the union. /d. While the conduct alleged in this case may have occurred
in part during a mediation, it had nothing to do with actions taken within the
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scope of the applicable collective bargaining process because the actions were
outside of the authority granted by the CBA. Separate and distinct from Mr.
Killian and Mr. Bailey’ claims for violation of the duty of fair representation
that relate to the processing of their grievance under the CBA, Mr. Killian and
Mr. Bailey have a cause of action for conduct taken outside the scope of the
CBA and not subject to a limited statute of limitations. Further, Peterson
recognizes that DFR claims arising under state law have different applicable
statute of limitations. In this case Washington has adopted an applicable two
year statute of limitations as argued below.

C. Applying a 6 month statute of limitations on claims against

a union for violation of Washington’s Consumer Protection
Act based upon conduct outside of the scope of the CBA, is
contrary to Washington law and public policy.

For the same reasons set out above relating to the claim for the
unauthorized practice of law, a claim brought under the Washington Consumer
Protection Act should not be found as subsumed into a DFR claim. Mr. Killian
and Mr. Bailey’ CPA claims are based upon and founded in the same facts that
give rise to their unauthorized practice of law claims. It is for unlawful
conduct engaged in that is outside of the scope of the CBA. RCW 19.86.120
provides for a four statute of limitations on claims for damages brought under

Washington’s CPA.

D. There is no evidence that the legislature intended to apply
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a 6 month statute of limitations to a DFR claim filed under
state laws.

When the legislature expresses one thing in a statute, “[o]mission are
deemed to be exclusions.” In re Det. Of Williams 147 Wn.2d 476,491 (2002).
Had the legislature intended to apply a six month statute of limitations to all
civil claims for violation of a union’s duty of fair representation brought in
state court, it would have done so within the applicable statute. Washington
has adopted a catch all provision providing for a two year statute of limitation
on claims brought where no specific statutory limit applies. RCW 4.16.130.
As explained by the Court in Faber v. City of Paterson, 440 F.3d 131, 144
(2006), “. . . we cannot circumvent a state legislature’s decision to provide a
general catch-all statute of limitations for a tort claims, and thus may not
borrow the six-month limitations period.” RCW 4.16.130 applies to
Washington state claims of breach of duty of fair representation.

Division One in its current opinion adopts the argument set out by
Division III, however that decision was in error and contrary to Washington
law. In Imperato v. Wenatchee Valley Coll., 160 Wn. App. 353, 358-364
(Div. 11, 2011), Division III of the Court of Appeals relied upon federal law
as set out in DelCostello v. Int’l Bhd. Of Teamsters, 462 U.S. 151 (1983) in
large part, in holding that a six month statute of limitation applied to claims
of breach of duty of fair representation. The issue of the applicable statute of
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limitations in DelCostello arose in part because the Court could not find an
appropriate state statute of limitation to apply to breach of duty of fair
representation claims. /d., at 165 (finding the claim had no close analogy in
ordinary state law from which a statute of limitation could be drawn).
Imperato drew upon this reasoning at least in part, in adopting the six month
statute of limitation. However, there is an applicable state statute that sets a
statute of limitations on claims where one is not explicitly provided for in
other statutes. RCW 4.16.130 provides for a two year statute of limitations
on claims that are not provided with an applicable statute of limitations by
statute. Had the legislature intended a union should be provided the benefit of
a lesser statute of limitations than what was already set out in statute, it could
have done so. In addition, sound policy reasons support application of the 2
year statute of limitations. Mr. Killian and Mr. Bailey believe the 2 year
statute of limitations is the most appropriate and argues that Imperato
decision and Division I's adoption of it is in error.
CONCLUSION

For the reasons stated above, Plaintiff requests the Washington

Supreme Court grant this petition for review.

Dated this 21% day of September, 2016.

e ttoclle
Respectfully submitted, (/g‘d/cck, e A—
Chellie M. Hammack, WSBA #31796
Attorney for Petitioners
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

ROLAND KILLIAN; DENNIS BAILEY and

DEBRA BAILEY, No. 74024-5-
Appellants, DIVISION ONE
V. PUBLISHED OPINION
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)

)

)

)

)
INTERNATIONAL UNION OF )
OPERATING ENGINEERS LOCAL 609-A, )
)

)

)

)

)

)

)

)

Respondent,

SEATTLE PUBLIC SCHOOLS, a
municipal corporation,

Defendant. FILED: August 22, 2016

APPELWICK, J. — The trial court dismissed Killian and Bailey's lawsuit
against Local 609 for breach of the duty of fair representation and the
unauthorized practice of law as time barred. It denied their motion to amend the
pleadings to add a Consumer Protection Act! claim. Killian and Bailey's claims
against Local 609 all flow from conduct of the union representative in the course

of the grievance procedure provided in their collective bargaining agreement.

' Chapter 19.86 RCW.
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These claims are subsumed in the duty of fair representation. The claims were
not timely filed. We affirm.

FACTS

Roland Killian and Dennis Bailey (appellants) were employed by Seattle
Public Schools (SPS). Killian worked as a grounds foreman, overseeing school
grounds personnel and other gardeners. Bailey was a grounds worker and
gardener. The appellants were both members of the International Union of
Operating Engineers, Local 609-A (Local 608). Local 609 is the collective
bargaining unit for employees of SPS, including grounds employees.

On September 7, 2011, SPS sent the appellants letters informing them
they were being placed on administrative leave because of allegations that they
were misusing SPS resources. On December 18, 2012, SPS informed the
appellants that it concluded there was proper cause to terminate their
employment for misconduct. It told the appellants that their employment would
be terminated effective December 27, 2012. SPS noted that the appellants could
appeal the termination decision through the grievance procedure provided in the
collective bargaining agreement (CBA).2

Local 609 filed grievances on behalf of the appellants, alleging they were

disciplined without just cause and progressive discipline in violation of the CBA.

2 Article XVIII of Local 609's CBA outlines the grievance procedure. The
grievance process is divided into steps—Step 1, Step 2, Step 3, and Step 4. Ifa
grievant remains unsatisfied and reaches Step 4, the grievant may request
mediation or alternative dispute resolution. If the grievance is not settled to the
grievant's satisfaction, the grievance may then be submitted to final and binding
arbitration. The arbitration is conducted by an arbitrator under the rules of the
Public Employment Relations Commission.
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Local 609 representative Mike McBee represented the appellants during the CBA
grievance process. In March 2013, the appellants sought the assistance of
outside counsel to pursue individual civil claims against SPS. SPS denied the
grievances at Steps 1 through 3. After SPS denied the grievances at Step 3,
McBee proposed mediation. The appellants expressed concern to McBee about
how the mediation would affect their individual civil claims. McBee told the
appellants that the mediation was intended to address only the union claims. He
also told them that their outside counsel was not allowed to participate in the
mediation.

On June 13, 2013, SPS and Local 609 filed a joint grievance mediation
request with the Washington Public Employment Relations Commission (PERC).
The parties proceeded to mediation with PERC. McBee was present at the
mediations. Mediation began on August 5, 2013. The first day of mediation
ended without settlement after SPS offered a monetary settlement much lower
than what was sought. On September 9, 2013, the second day of mediation,
SPS made higher monetary offers to the appellants, but the appellants rejected
them. That same day, McBee presented SPS's monetary offers to settle the
grievances to Local 609's executive board. At this time, the board voted to move
the grievances to arbitration, but it reserved the right to rescind that decision if
SPS improved its settlement offer. McBee informed the appellants that the board
had voted to proceed to arbitration, but that Local 609 would consider accepting

a higher settlement offer from SPS in the future.
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On September 17, 2013, after the two unsuccessful mediation attempts,
SPS offered to settle Local 609's grievances and pay $100,000 to Killian and
$75,000 to Bailey if each of them would agree to release all legal claims against
SPS. That day, McBee suggested to board members that Local 609 should
accept SPS'’s offer and not proceed to arbitration. He noted that the settlement
offer was the largest offer he had seen from SPS for one of its members.

McBee's e-mail also stated:

| have calls into both grievants but remember, the grievance
belongs to the union and we decide to proceed or not. | will be
recommending to both of them that they consult their attorney
before deciding to accept o[Ir reject their individual offers. If they
reject, and it's up to them, they can pursue their claims in court.

The board voted to settle the grievances and not proceed to arbitration in
exchange for SPS extending the offer to the appeliants.

That same day, outside counsel! for the appellants, Chellie Hammack,
wrote to counsel for Local 609, Kathleen Phair Barnard, summarizing various
conversations that the two attorneys had in the past regarding the appellants’
claims. Hammack also summarized conversations she had with her clients.
Hammack stated that she had previously expressed concern that SPS might
attempt to engage the appellants in a discussion that included settlement of all' of
their claims during the mediation process. She noted that she reviewed a draft
settlement agreement after one of the mediation sessions, and it was clear that
SPS was attempting to resolve the appellants’ individual civil claims. Hammack
stated that McBee never told her clients to notify her when the issue of waiver of

civil claims arose at the mediation. She further stated that McBee had informed
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her clients that if they did not accept the settiement offer from SPS, Local 609
would decline to represent them further and would not pursue arbitration on their
behalf. And, that the appellants felt pressured to accept the offers. She stated
she believed that Local 609's conduct was inappropriate, and that she had the
right to be contacted if and when her clients’ individual civil claims were involved
in the settlement discussions.

Local 609 and SPS entered into a settlement agreement on September
24, 2013. The appellants refused SPS's final settlement offers. When Hammack
contacted SPS to discuss the possible settlement of the appellants’ individual
civil claims, SPS indicated that it had already extended an offer of resolution of
those claims to Local 609, and it was not interested in pursuing further
discussions.

On May 29, 2014, Bailey and Killian filed complaints against both Local
609 and SPS, and the cases were later consolidated. The appellants brought a
claim of unlawful discrimination® and a claim of breach of contract against SPS.
And, they alleged that Local 609 had breached its duty of fair representation
(DFR) and had negligently engaged in the unauthorized practice of law. On May
29, 2015, Local 609 moved for summary judgment, alleging that all of the
appellants’ causes of action were encompassed by Local 609's DFR claim. It
asserted that the statute of limitations period for DFR claims is six months and
that the appellants’ claims were consequently time barred. On June 29, 2015,

the appellants moved to amend their complaint to include a Consumer Protection

3 Bailey's complaint also included a claim of retaliation against SPS.
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Act* (CPA) claim. On August 4, 2015, the trial court granted Local 609's motion
for summary judgment. The trial court also denied the appellants’ motion to
amend, reasoning that any CPA claim would in substance be a DFR claim that
would be barred by the applicable statute of limitations.

The appellants appeal.

DISCUSSION

The appellants argue that the trial court erred when it granted Local 609's
motion for summary judgment based on the statute of limitations. They assert
that even if their claims are all effectively DFR claims, the statute of limitations for
those claims is two years, rendering their lawsuit timely, Finally, they contend
that even if the statute of limitations period is six months, summary judgment is
improper. They maintain this is so, because there are genuine issues of material
fact about whether the appellants failed to file their action within the statute of
limitations period.

The trial court granted Local 609's summary judgment motion as to all of
the appellants’ claims on the basis of the statute of limitations. Therefore, it was
presumably persuaded by Local 609's argument that the appellants’
unauthorized practice of law claims were subsumed by their DFR claims as a
matter of law and that a six month statute of limitations applied to all of the
claims.

This court reviews summary judgment orders de novo. Hadley v. Maxwell,

144 Wn.2d 306, 310-11, 27 P.3d 600 (2001). Summary judgment is appropriate

4 Chapter 19.86 RCW.
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only where there are no genuine issues of material fact and the moving party is

entitled to judgment as a matter of law. CR 56(c); Peterson v. Groves, 111 Wn.

App. 306, 310, 44 P.3d 894 (2002). When considering the evidence, the court
draws reasonable inferences in the light most favorable to the nonmoving party.

Schaaf v. Highfield, 127 Wn.2d 17, 21, 896 P.2d 665 (1995).

I, Unauthorized Practice of Law and CPA Claims

The appellants argue that their unauthorized practice of law and CPA
claims are not subsumed in their DFR claims, because those causes of action
are separate and distinct from their DFR claims. Consequently, they argue that
applying the statute of limitations for a DFR claim is not appropriate. Instead, the
appellants cite to RCW 4.16.080(2) and contend that the statute of limitations for
their negligent and unauthorized practice of law claim is three years. And, they
cite to RCW 19.86.120 and claim that the statute of limitations for their CPA claim
is four years. Thus, whether the appellants’ other claims are subsumed in their
DFR claim determines which statute of limitations applies and whether the
appellants’ claims are time barred.

In Washington, the Public Employees' Collective Bargaining Act (PECBA),

chapter 41.56 RCW, governs CBAs with state public employers. Navilet v. Port of

Seattle, 164 Wn.2d 818, 828, 194 P.3d 221 (2008). Unions have a duty under
Washington state law to fairly represent their members—the duty of fair

representation (DFR). Lindsey v. Mun. of Metro. Seattle, 49 Wn. App. 145, 148,

741 P.2d 575 (1987). In the context of grievance processing, the DFR prohibits a

union from ignoring a meritorious grievance or processing that grievance
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perfunctorily. 1d., at 149. A union must exercise special care in handling a
grievance that concerns a discharge, because it is the most serious sanction an
employer can impose. ld. However, unions need not arbitrate every case. Id.
Courts should accord substantial deference to a union's decisions regarding
grievance processing, because a union must balance collective and individual
interests in making these decisions. |d. The collective bargaining system by its
very nature subordinates the interest of an individual employee to the collective
interests of all the employees in the bargaining unit. |d. The DFR is breached
when a union’s conduct is discriminatory, arbitrary, or in bad faith. 1d. at 148.
While federal law generally preempts the field of labor law, it does not
govern over CBAs with state public employers. Navlet, 164 Wn.2d at 828. But,
this court may look to the interpretation of federal labor law where the law is

similar to state law. |d. at 828-29; Allen v. Seattle Police Officers’ Guild, 100

Wn.2d 361, 372, 670 P.2d 246 (1983). Here, the parties rely predominantly on
federal case law.

Local 609 cites to the Ninth Circuit case, Peterson v. Kennedy, 771 F.2d

1244 (9th Cir. 1985), to support its assertion that the appellants' claims are
subsumed in their DFR claims. Peterson concerned a legal malpractice claim
against a union-employed attorney. Id. at 1251. The plaintiff-employee claimed
that the union attorney remained subject to liability for professional malpractice
independent of the union's potential liability for breach of its DFR. |d. at 1256.
The Peterson court rejected this argument, and held that legal malpractice claims

against union attorneys were subsumed as DFR claims against the union. |d.
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in holding that the plaintiff's legal malpractice claims against the union
attorney were subsumed, the Peterson court began with a discussion of the
Atkinson® rule. Id. In Atkinson, the United States Supreme Court held that
individual damage claims may not be maintained against union officials for acts
that are undertaken on behalf of the union. Peterson, 771 F.2d at 1256. The
basis of the rule is that historically, only the union was to respond for union
wrongs. Atkinson v. Sinclair Refining Co,, 370 U.S. 238, 247-48, 82 S. Ct. 1318,
8 L. Ed. 2d 462 (1962). And, in Peterson, the court stated that the Atkinson rule
applies to and bars malpractice claims against attorneys representing the union.
Id. at 1258. The court reasoned that where the attorney performs a function in
the collective bargaining process that would otherwise be assumed by the

union's business agents or representatives, the rationale behind the Atkinson

rule is applicable. Id.

The appellants claim that Peterson is not applicable in this case, because
the issue before the court in that case was different. In Peterson, the plaintiff-
employee brought DFR claims against the union, but the legal malpractice claims
against only the union attorney in his individual capacity. See id. at 1251, 1256.
Therefore, the Peterson court's discussion and reasoning surrounding whether
the plaintiffs legal malpractice claim was subsumed was in response to a
different question. The court was considering whether a legal malpractice claim

against an individual union attorney is subsumed in a DFR claim against a union

5 Atkinson v. Sinclair Refining Co., 370 U.S. 238, 82 S. Ct. 1318, 8 L. Ed.
2d 462 (1962).
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that alleges the union, through its representatives, gave erroneous advice. Id. at
1251.

We acknowledge that Peterson is factually distinguishable in this regard.
Here, the appellants’ lawsuit was filed against the union itself rather than an
individual union employee. Still, we find the Peterson court's reasoning
instructive here. The Peterson court specifically based the rule it was adopting—
that a union attorney is not subject to individual liability for acts performed on
behalf of the union in the collective bargaining process—on a functional
assessment of the attorney's role as a union representative within the collective

bargaining process. Id. at 1259. Notably, the court went on to say:

Our decision does not mean that union members are
necessarily without a remedy when attorneys employed by the
union fail to process grievances adequately. If an attorney's
conduct falls within the “arbitrary, discriminatory or bad faith”
test . . . the union member may sue the union for breach of the duty
of fair representation.

Id. at 1259. Thus, when the union attorney is performing acts on behalf of the
union in the collective bargaining process, the plaintiffs cause of action lies
against the union itself and it is a DFR claim.

The appellants also attempt to distinguish Peterson, by claiming that Local
609's actions were not within the scope of the collective bargaining process,

because they were not authorized by the CBA.® In a light most favorable to the

6§ The only authority the appellants cite to support this assertion is an
unpublished Ninth Circuit opinion issued in 2000. Therefore, we do not consider
it. See GR 14.1(b) (a party may cite an unpublished opinion as authority only if
citation to that opinion is permitted under the law of the jurisdiction of the issuing
court); FRAP 36.3 (stating that unpublished dispositions in the Ninth Circuit

10
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appellants, the allegations for the unauthorized practice of law claim amount to
the following: Local 609 engaged in the unlawful practice of law when it
negotiated a settlement of the appellants’ civil claims, advised the appellants that
the amount offered for resolution of those claims was fair and reasonable,
advised the appellants to accept the settlement offer, and participated in and/or
approved the drafting of the settlement agreement that provided for resolution of
all of the appellants’ claims and set out an amount of damages and costs
associated with their individual civil claims. The basis of the appeliants’ CPA
claim is that the allegations supporting the unauthorized practice of law claim
also support a CPA claim.

Like in Peterson, McBee represented the union. All of the allegedly
improper acts by Local 609 occurred within the collective bargaining mediation
process between the appellants and SPS. Any alleged harm flowed from Local
609's settlement with SPS and the termination of the grievance process. The
unauthorized practice of law claim is a legal negligence claim as was the claim in
Peterson. What is different is that McBee was not an attorney. We hold that
when a nonattorney union representative is alleged to have engaged in the
unauthorized practice of law in the course of the grievance process under the
CBA, the Peterson rule applies.

Therefore, any unauthorized practice of law claim arising in the course of

the grievance procedure is subsumed in a DFR claim against the union. And,

issued before January 1, 2007 may not be cited except in limited circumstances
that do not apply here).

11
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because the appellants’ CPA claim is based on the appellants’ unauthorized
practice of law claim, we conclude that their CPA claims are also subsumed in
the DFR claim against the union.” All of the appellants’ claims are subject to the
statute of limitations for DFR claims.

ll.  DFR Statute of Limitations

The appellants cite to RCW 4.16.130% and assert that the proper statute of
limitations period for DFR claims is two years. By contrast, Local 609 cites to

Imperato v. Wenatchee Valley College, 160 Wn. App. 353, 247 P.3d 816 (2011)

and contends that the applicable statute of limitations period is six months.

In Imperato, Imperato filed an action in superior court aimost eight months
after he was discharged, alleging breach of contract against his employer and a
DFR claim against his former union. |d. at 356. The defendants filed a motion
for summary judgment, claiming that Imperato’s action was barred by the statute
of limitations. Id. at 357. The trial court granted summary judgment in favor of
the defendants. Id.

In determining the applicable statute of limitations for Imperato's claims,
the Imperato court noted that the DFR claims should be treated as unfair labor

claims under Washington law. Id. at 360. It noted that unfair labor practice

7 Because we reach this conclusion, the trial court did not abuse its
discretion when it denied the appellants’ motion to amend their complaint to add
CPA claims. See Ino Ino, Inc. v. City of Bellevue, 132 Wn.2d 103, 142, 937 P.2d
154, 943 P.2d 1358 (1997) (stating that a trial court does not abuse its discretion
when it denies a motion to amend because the new claim is futile or untimely).

8 RCW 4.16.030 is a catch-all provision that provides a two year statute of
limitations for those claims not referenced elsewhere by the legislature. Imperato
v. Wenatchee Valley College, 160 Wn. App. 353, 360, 247 P.3d 816 (2011).

12
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claims are addressed by a six month statute of limitations set forth in RCW
41.56.160(1) and RCW 41.80.120(1). Id. at 360-61. But, that those statutes only
establish the statute of limitations for unfair labor practice claims that are
specifically filed with PERC. [d. at 355-56, 361. Thus, the Imperato court was
tasked with deciding which statute of limitations applies when a union employee
files directly in superior court instead of with PERC. Id. at 361.

The court noted that the statutes were silent as to whether unfair labor
practice claims filed in superior court were subject to the statute of limitations
contained in RCW 41.56.160(1) and RCW 41.80.120(1). Id. at 362. But, the
Imperato court ultimately held that the six month statute of limitations applies to
DFR claims filed directly in superior court. Id. at 364. It reasoned that
application of the six month statute of limitation period to DFR claims would serve
several important policies: (1) It would prevent piecemeal litigation; (2) Applying a
different statute of limitations to DFR claims filed in superior court would frustrate
the role of PERC in promptly resolving labor disputes; and (3) It would provide
consistency, because federal law also establishes a six month statute of
limitations. Id. In so holding, the Imperato court rejected the argument that it
should apply the three year statute of limitations in RCW 4.16.080, the six year
statute of limitations for breach of a written agreement in RCW 4.16.040, or the
two year statute of limitations in RCW 4.16.130. Id. at 362, 364.

The appellants do not attempt to distinguish Imperato. Instead, they
merely argue that “the two year statute of limitations [in RCW 4.16.130] is the

most appropriate and . .. [the] Imperato decision is in error.” They argue that

13
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had the legislature intended DFR claims to be subject to the six month statute of
limitations, it would have done so explicitly by statute. We adhere to Imperato.
To the extent the appellants’ claims are considered DFR claims, they are subject

to a six month statute of limitations period.

i1l.  Expiration of the Statute of Limitations

The appellants argue that even accepting the six month statute of
limitations period, there are issues of material fact surrounding when the statute
of limitations period began. They assert that a discovery rule applies and when
they knew or reasonably should have known of all the essential elements of their
causes of action is a question of fact for the jury.

The appellants cite to Ninth Circuit case law to support their assertion.
Federal law dictates that the statute of limitations begins to run when an

employee knows or should know of the alleged breach of DFR. Harris v. Alumax

Mill Prod., Inc., 897 F.2d 400, 404 (9th Cir. 1990). In Harris, the court

determined that this date for a federal DFR claim was no later than the date on
which the employee was informed by a union representative that the union would
not be pursuing a grievance on his behalf. |d. The appellants do not cite to any
Washington state cases explicitly discussing when state DFR causes of action
accrue. But, they assert that under Washington law, the common law discovery
rule applies to all statutes of limitations in the absence of legislation limiting the
application of the rule. Under Washington's common law discovery rule, a cause
of action accrues when a claimant knows, or in the exercise of due diligence,

should have known all the essential elements of the cause of action. Funkhouser

14
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v. Wilson, 89 Wn. App. 644, 666-67, 950 P.2d 501 (1998), affiimed by C.J.C. v.
Corp. of Catholic Bishop of Yakima, 138 Wn.2d 699, 985 P.2d 262 (1999).

The appellants emphasize that there are issues of material fact
surrounding when they had reasonable notice that Local 609 was no longer
pursuing their grievances and when they knew of all essential elements of the
cause of action. The appellants point the court to several facts in the record that
they claim show they were confused about whether Local 609 was going to
advance the grievances to arbitration.

Local 609 responds that Hammack's September 17, 2013 letter to Barnard
illustrates that the appellants and Hammack knew on that date. In that letter,

Hammack stated,

Today, after meeting with both my clients to discuss the issues, and
after our discussion, Mr. McBee called my clients again extending
an offer made by SPS. Further, Mr. McBee told both of my clients
that if they did not accept the offers extended the union would
decline to represent them further and would not pursue an
arbitration on their behalf.

But, Hammack aiso noted that McBee was trying to pressure the appellants into
settling their civil claims without the benefit of counsel. And, she noted that
Barnard had promised to make sure that Hammack was notified if settlement of
the civil claims was involved. Consequently, she concluded the letter by stating
that she needed clarification of the union’s position. Local 609 maintains that
even if the September 17 letter is insufficient to establish knowledge, October 12,
2013 would be the next appropriate date—when Bailey heard the final

announcement that Local 609 would not be advancing their claims to arbitration.

16
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But, the appellants claim that, to date, they have not received a written

notice about the status of their grievance. The appellants cite to no legal

authority to support their implicit assertion that only written notice triggers the

knowledge required for the statute of limitations to run. And, even if written
notice was required, on October 18, 2013, Barnard wrote to Hammack and

stated,

In my letter of October 16, 2013, | detail the two
communications!® you sent me on September 17, 2013,
acknowledging that you knew that Local 609 had decided not to
proceed to arbitration. Your assertions establish your knowledge.
Your latest letter asks that the Union put its position in writing. My
October 16010 letter did that already.

This written communication left no room for doubt about notice of the union’s
position.

Therefore, even assuming the statute of limitations did not begin to run
until Local 609 provided the appellants with written notice, and even assuming
that written notice was not adequately provided until October 18, 2013, the
appellants’ action is still untimely. The appellants filed their complaints on May
29, 2014. At the very least, the appeliants’ complaints were filed over a month

after the expiration of the six month statute of limitations period.*

® The second September 17 communication referenced in the October 16
letter is a voicemail from Hammack.

10 This letter told Hammack that she had known since September 17, 2013
that Local 609 had decided to accept SPS's offer to settle the two grievances.
And, that the appellants were notified on that date that whether or not they
agreed with the settlement, Local 609 had agreed to the settlement and would
not proceed to arbitration.

' By October 18, 2013, Local 609 had already engaged in all of the
allegedly improper legal advice. Therefore, to the extent the appellants had
viable DFR causes of action against the union based on earlier “unauthorized”

16
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Finally, the appellants assert that the statute of limitations is subject to
tolling based on a provision in the CBA. And, the appellants assert that even if
the statute of limitations in this case ran, equitable tolling and/or estoppel applies
here. The appellants base these arguments on the contention that Local 609's
actions in pursuing their grievances were contradictory. And, that they were
never provided with any written notices of any deadlines or the outcome of their
grievances despite repeated requests. Again, the appeliants cite to no authority
to support the proposition that Local 609 had to provide written notice of its
decision about the grievances. And, Barnard's October 18 letter unequivocally
reiterated that Local 609 would not be pursuing arbitration. Therefore, we reject
the appellants’ arguments regarding tolling.

We affirm.

WE CONCUR:

legal advice, the statute of limitations for those claims would also have centainly
expired prior to the filing of the appellants’ complaints.

17
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
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UNION OF OPERATING ENGINEERS,
LOCAL 609-A,
Defendants.
DENNIS BAILEY and DEBRA BAILEY,

Plaintiffs,

V.

SEATTLE PUBLIC SCHOOLS, a municipal
corporation, and the INTERNATIONAL
UNION OF OPERATING ENGINEERS,
LOCAL 609-A,

Defendants.

Consolidated Case No, 14-2-15136-5 SEA

-FROFOSEDP] ORDER GRANTING
DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT BASED ON
STATUTE OF LIMITATIONS

clgRx’s ACTION

qra——

This matter came before the Court on Defendant International Union of Operating

Engineers'Local 609’s Motion for Summary Judgment. The Court heard the oral argument of

counsel and considered the following when reaching its decision:

1. Defendant’s International Union of Operating Engineers Local 609°s Motion for

Summary Judgment Based on Statute of Limitations;

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT - 1

Case No. 14-2-15136-5 SEA

AW OFFICES OF
SCHWERIN CAMPBELL
BARNARD IGLITZIN & LAVITT, LLF
18 WEST MERCER STREET SUTE 400
SEATTLE, WASHINGTON 98119.397}
(206) 285-2328
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2.
International Union of Operating Engineers Local 609-A’s Motion for Summary Judgment

3. Traecipe Lo Plaindtills’ Response in Opposition r?lodrrh'ék’xlqg
' 7 (w

4, ’pw\w&.%u)\n Ca:m@)d)cF Chellie Pammack in Suppsr} of Opeostt
5. Difendants Tepyy ia Support of 1+ Matioy | ¢ Third Teclacst

4%?;% Phair garna@ 49 P\owt\; gi\i‘h% ) coﬂ'to_as Yo @hé‘%
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Being fully advised on the m]\gt’ter, ere Court hereby Oi([t)EsﬁSVZ)S?OHOWS: fMeBee o

The Declaration of Kathleen Phair Barnard In Support of Defendant’s

Based on Statute of Limitations;
”

p
a)(,o

1. Defendant International Union of Operating Engineers Local 609’s Motion for -

e

3t

Summary Judgment Based on Statue of Limitations is hereby GRANTED;

2. All claims against Defendant International Union of Ograﬁng Engineers Local

ismi Tn S50 ding | the Covr Renies Plaintifls/
609 are hereby d d. : ) . ) ]
b 1 e Bnbs BrlL o€ Bornwd Declaratipg ,ohog &4 D

4 4t 0 € Mored 2 alzs oA Yo” sthle dvcrﬂm
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It is so ORDERED this y of L2015, §'hag Moton 42 stk
(bcr5e ) ), Tustaiq

PloannEes Shjeckwa
C o £ Bol

Ev-h \b\*'s E - |
c Honorabie Laura Inveen

TFnid Declorstis
aadon
King County Superior Court Judge
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Presented by:

s/Kathleen Phair Barnard

Kathleen Phair Barnard, WSBA No. 17896
Schwerin Campbell Barnard 1glitzin & Lavitt LLP
18 West Mercer Street, Suite 400

Seattle, WA 98119

Phone: 206-257-6002

Fax: 206-257-6037

barnard@workerlaw.com

LAW OFPICER OF
SCHWERIN CAMPBELL
RARNARD IGLITZIN & LAVITT, LLP
18 WEST MERCER STREET SUITE 400
SEATTLE, WASHINGTON 98119-3971
(206) 285-2828
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s/R. Scott Fallon
R. Scott Fallon, WSBA No. 2574
s/Angela Y. Hunt

Angela Y. Hunt, WSBA No. 39303
Fallon & McKinley, PLLC

1111 Third Avenue, Ste. 2400
Seattle, WA 98101

Phone: 206-682-7580

Fax: 206-682-3437
bfallon@fallonmckinley.com
ahunt@fallomnckinley.com

Attorneys for International Union of
Operating Engineers, Local 609-A

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT - 3

Case No. 14-2-15136-5 SEA

LAW OFFICES OF
SCHWERIN CAMPBELL
BARNARD IGLITZIN & JAVITT, LLP
18 WEST MERCER STREET SUITE 460
SEATTLE, WASHINGTON 95319-387)
(206) 2852828
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The Honorable Laura Inveen
Hearing: July 8, 2015 w/o oral argument

IN SUPERIOR COURT OF WASHINGTON

FOR KING COUNTY
ROLAND KILLIAN,
. Consolidated Case No.
Plaintiff, No. 14-2-15136-5 SEA
V.

SEATTLE PUBLIC SCHOOLS, a municipal

corporation, and the INTERNATIONAL UNION [RREOPOSED] ORDER DENYING
OF OPERATING ENGINEERS, LOCAL.608-A, PLAINTIFFS’ MOTION TO
AMEND COMPLAINT

Defendants.

DENNIS BAILEY and DEBRA BAILEY,
Plaintiffs,

v.

SEATTLE PUBLIC SCHOOLS, a municipal

corporation, and the INTERNATIONAL UNION

OF OPERATING ENGINEERS, LOCAL 603-A,

Defendants.
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THIS MATTER having come on regularly before the undersigned judge of the

above entitied Court upon Plaintiffts’ Motion to Amend Compilaint to Raise Claim of

ORDER DENYING PLAINTIFFS’ MOTION TO FALLON & MCKINLEY, PLLC

AMEND COMPLAINT~ PAGE 1 1111 3rd Avenue, Suite 2400
Seattie, Washington 98101
Telephons (206) 882-7580




W 0 N MW N

W oW W ON N RN RN N NN R A A A e S s
N - O © 0 N D M B W N = QO o @~ O O b w N - o

Violation of the Consumer Protection Act, and the Court, having considered the same,
the records and files herein, including the following:

1) Plaintiffs’ Motion to Amend Complaint to Raise Claim of Violation of Consumer’

Protection Act;

2) Declaration of Chellie Hammack and Attached Exhibits;

3) Defendant's Response Objecting to Plaintiffs’ Motion to Amend the Complaint;

4) Declaration of Angela Hunt and Attached Exhibits;

5) Plaintiffs’ Reply, iany;

8) ;

and

7)

It is NOW, THEREFORE, ORDERED, ADJUDGED, AND DECREED that
. , (VCPA <l armn (A)Ou_lls e
Plaintiffs’ Motion Amend the Complaint is DENIED. <, #hstanee. be o Pu-k =
i Ye pfcjm-\'o.:hm clowm , and 1o 12 Z A q_pQ\CCng <.
DATED this _2,__day OAM' 2015, Stadute SF Laltadcens.

ugp gt

Honorable Laura Inveen

Presented by:
FALLON & MCKINLEY, PLLC

By:
R. Scott Fallon, WSBA # 2574
Angela Hunt, WSBA # 39303
Attorneys for Defendant Local 609

ORDER DENYING PLAINTIFFS’ MOTION TO FALLON & MCKINLEY, PLLC

AMEND COMPLAINT- PAGE 2 1141 3rd Avenue, Suite 2400
Seatlle, Washington 88101

. Telephone (208) 682-7580
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Approved as to form:

SCHWERIN CAMPBELL BARNARD I[GLITZIN & LAVITT, LLP

By:
Kathieen Barnard, WSBA # 17896
Marie Duarte, WSBA # 48015
Attorneys for Defendant Local 609

CM HAMMACK LAW FIRM

By:
Chellie Hammack, WSBA # 31796
Attorney for Plaintiffs

ORDER DENYING PLAINTIFFS’ MOTION TO
AMEND COMPLAINT- PAGE 3

FALLON & MCKINLEY, PLLC
1111.3rd Avenue, Sulte 2400
Seattle, Washington 86101
Telephone {206) 682-7580
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Canez v, Hinkle

United States Court of Appeals for the Ninth Circunt

November 1. 199 Januwry 28, 2000, Filed

No. 9816602

Reporter
200G LS App. LEXIES 139

FRANK CANEZ, Plaintf - Appellant, v. BARRY E
HINKLE: VAN BOURG, WEINBERG, ROGER &
ROSENFELD, A Californr legal partnership and 4
professional corporation, Defendants -~ Appellees,

Notice: |*1} RULES OF THE NINTH CIRCUIT COURT
QF  APPEALS  MAY  LIMIT  CITATION ro
UNPUBLISHED OPINIONS. PLEASE REFER TO THE
RULES OF THE UNITED STATES COURT OF APPEALS
FOR THIS CIRCUHT.

Subsequent History: Reported in Table Case Format at
20606 180 App LEXIS 13228,

Prior History: Appeal from the United States District
Court for  the  District of Arizona. DC. No
UV 9001 3-ROS. Roslvn Q. Silver, District Judge,

Prossdimg.

Disposition: REVERSED and REMANDED.

Core Terms

diorpey-chient, advice, malpractice. district court, nattonal

fabor relations Jwew, imimune

Case Summary

Procedural Posture

Plainuit appealed fronr the United States Distriet Count for
the Dhstach of Artzona, swhich granted o motion for sumimary
judgment an favor of defendants, an attorney and a legal
partnersiup, und refused o certify (o the Arizona Supreme
toort the ssue whether there was an attorney-client
relatonship,

Overview
Plamtd? sued defendant attorney and his law firm for legal

malpractice, summary jJudgment was granted in favor of
defendants, and this appeal followed. Defendant attorney s

advice was unrelated 1o collective bargaining process, thus
plaintff’s claim was not within scope of national labor
refations laws and defendants were not immune from suit,
Because Arizona law waos clewr, und because quostion
whether there was an attormey-cliemt relationship depended
on factual determinution, districtcount did not err in denying
certification. However, « factual issue existed regarding
whether defendant attorpey acted as plaintiff™s attorney.
There was a genuine issue of matenal fact as o assue
regarding whether plaintiff™s failure to sign an JOU was an
unforesceable, extraordinary, intervening force that broke

" chain of causation between defendant’s alleged malpracne

and plaintifls termination. Summary judgment was therefore
Huproper.

Quteome

Judgment reversed and remanded. Proximate cause issuc
presented a question of fact to be resolved by the factiinder
Summary judgment was mproper because defendunt
attorney was not immune from suit and there were genuine
issucs of material fuct. Denial of certification was not error

L.exisNexis® Headnotes

Labor & Employment Law » Collective Bargaining & abwn
Relations » Enforcement of Bargaining Agroements

HNT When a claim s within the scope of natiomad labe
refations laws, individual voion moembers are tninune {rom
suit pursuant to 29 {45 C.S, § [85(h).

fabor & Employmom Law > Collective Bargaining & Labo
Relations > Enforcement of Bargaining Agrecments

Tors > Malpractice & Professioms] Liability > Athaneys
TIN2 A anion attorney is immune from o malpractice action
when the attorney’s advice iy in connection with the

collective bargaining process and thus within the scope of
national labor relations faws.

Torts > Procedural Matters » Attorney-Clicat Reltionahips




2000 US. App

HN3 Under Avizona haw, i determining whether there was
an attorney-client relaponship, a factfinder looks at the
nature of the services readered, the circumstances under
which the individual divulges confidences, and the chient’s
Delief that fe is consulting a lawyer in that capacity and his
manifested intention 1o seek professional legal advice. The
client's belief that an agorney-client relationship existed is

an important factor,

Civid Peovedine > Appeals » Appellate Jurisdiction > Uerniied

(Juesiaoss

Civit Procedure > Appeals » Stundurds of Review » Abuse of

Phiscretion

HNG We review for abuse of discretion o district court’s
decision to deny certification to the highest state cowrt,
Profesviomad  Laability > General

Torts > Malpractice &

hervew

Torts > Malpractice & Professional Liability > Attormeys

HNG Avizona faw provides as o matier of public policy that
a third party may sue an attorney for madpractice to the
attorney’s client when that malpractice injures a third party.

Civil Procedure > Appeals > Standards of Review > Abuse of

Dyisvretion

Pudesce > Admisaihibty > Provedural Maners » Rulings on

Fvidenoe

HNG6 Appellate courts review Tor abuse of discretion a
distriet court's decision to exclude evidence.

Torts > . = Causation > Proxamate Cadse » General Overview

HN7 Under Arizona law, proxsmate cause exists even if
detendant’s conduct contributes ondy a little to plaintiff’s
darnages, i the damages would not have occurred but for
that conduct

Torts > > Causation > Proxinaate Cause > General Overview

Jorts » o Elements » Caosation > htervening Causation

HANS A soperseding cause may relieve the defendant of
rability only when an intervening force was unforesecable
and may be described, with the bepetit of hindsight, as

extruordinary.

Page 2 of 4
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Counsel: Por FRANK CANEZ, Plantff - Appeltant
Richurd ‘T Treon, Bsq.. Michael DePuoli, TREON STRICK
LUCIA & AGUIRRE, Phoenix, AZ.

For BARRY E. HINKLE, VAN BOURG, WEINBERG.
ROGER & ROSENFELD, Defendants - Appellees: 1
Samue! Coffiman, Michael 8. Rubin, Esq., MARISCAL,
WEEKS, McINTYRE & FRIEDLANDER, Phouenix, AZ

Judges: Before: CANBY, THOMPSON, and GRABER.
Circut Judges,

Opinion

MEMORANDUM

Frunk Cuncz sued Attorney Barry E. Hinkle and the law
firm that employed him, Van Bourg, Weinberg, Roger &
Rosenfeld, for Jegal malpractice, 1*2) The district ¢ourt
granted the defendants’ motion for summary judgment,
holding that (1) Hiokle was tmmunce from sait under § 301
of the National Labur-Muanangement Relatons Act, (2) these
wits no atomney-client relationship between Hinkle and
Canez under Arizona state law, (3) Hinkle could not be
linble for negligence if there was no altomey-cliens
relutionship, (4) a hearing panel’s findings were inadmissible
hearsay, and ($) there was no proximate cause between
Hinkle™s alleged bad advice and Cancz’s firing. The district
court also refused to certify to the Arizona Supreme Court
the issue whether there was an atiorney-client relationship.
Cunez appeals, We have jurisdiction pursuant 10 28 12.5¢)
§ 1291, and we reverse and remand for further proceedings.

DISCUSSION

L. Section 301 of The National Labor-Management
Retations Act

In Atkinsen v Sinclair Refining Co., 370 U5 238, 8 1. Ed.
2d 462, 82 5. Cr, 1318 (1962}, overruled on other prounds,
Boys Muarkets, Ine, v Retuil Clerks Union, 398 7.8, 235, 26
Lo Ed 2d 199, 9GS Cr 1383 (1970}, the Supreme Count
held thut HNT when a claim s within the seope of national
[*3] labor relations laws, individual union members are
immune from suit pursuant o 29 .80, § 185(b1 See i wr
246, After Arkinson, we held that HN2 a onion atoraey is
immune rom a malpractice action when the attorney’s
advice is in connection with the colfective bargaining
provess and thus within the scope of natonal labor relation

Fhies disposdtion by pot apprapriate for publication and may not
K. 3 3

e tith U

be cited to or by thie courts of this cireuit except as may be provided
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laws. See Peterson v, Kennedy, 771 F2d 1244 (9 Cin
AR

Linlike the prosent case, the attorey’s services ain Pererson
were (o connucton with  negotiations between the
plamiffiemployee and his employer and therefore were pant
o the collective burgaining process that pational labor
relations laws vontrol. By contrast, Hinkle's advice wis
“wholly unrelated to the collective bargaining process.” It
cancernesd whether Canez could take a personal foan from
the unton. As a resuly, Canez’s claim {or malpractice is oo
within the scope of mational labor relations laws and Hinkle
is ot gnamune from sufl on that ground. See id. ar 1259,

1. Attorney-Client Relationship

HNDI Under Arizona law, m determining whether there was
an atterney-chient relationship, a facttinder {*4]  looks wt
“the nature of the services rendered, the circumstances
ander which the individuad divalges confidences, and ‘the
client's belief that he s consulting a lawyer in that capacity
and his manifested intention 10 seek professional legal
advice.” Fouthe v Knuck, 162 Arig. 317, 784 P2d 723, 726

fAriz O App. PORY) (citations omitted). The client’s belief

tat an attorney-chient relattonship existed 8 an importam
factor. See fu re Petrie, 154 Ariz, 29S8, 742 P2d 790, KG!
(Apiz, 19871

{n the mstant case, because Hinkle 1old Canez 1t would be
fegal tor lum o borrow money from the unjon, the nalte of
Hinkie' < services was fegal, In addition, Canez stated i s
atfidavit tad he behieved he and Hinkle had an anorney-chent
rehaionship becaose they bad o tong-standing personal
refationship, Hinkle had represented Canez porsonally when
he was sued as a Trustee, and Hinkle was available to union
members who needed personal legal advice, Whether Canez
i telting the truth and whether his beliel was objectively

reasonable are determimations properly left for the trier of

faet

(31 1L Certification to Arizona Supreme Court

HNG We roview for abuse of discretion a distriet courts
deunsion o deny certification 1o the highest state court, See
Lowse v Lupted Staivs, 770 F2d 819, 824 (Yh Cir 1985,
Because Arizonu law concerping  the clements of an
storney-chient relationship s clear, and because the question
whuther there was an attorney-cliest relationship in this case
depends on g factual deternnination, the district court did not
cry o denying certification to the Arizona Supreme Court,

IV, Third-Party Liability

FINS Arizona law provides as a matter of public pulicy that
a third party may sue an atorney for malpractice to the
attorney’s client when that malpractice mjures a third party,
Sev Fickent v. Superior Court, 27 Ariz. App, 793, 558 P2d
988 (Ariz. Ct. App, 1976). Here, a foundativnal gquestion was
in dispute: whether Hinkle acted as the union's attorney or
Caner’s attorney, or perhaps both, when he gave the advice
to Hinkle. If the trier of Tact should find that Hinkle acted as
the union’s attorney in giving the advice, then Arizona’s
public policy permitting suit by a third party (Canes) may
apply [*6] if the trier of fact also {inds causation of injury.

V. Admissibility of the Hearing Panel’s Decision

HNG6 We review for abuse of discretion a district comt's
decision 10 exclude evidence. See Gitbrook v City of
Westmingter, 177 F.3d 839, 838 (9h Cir. 1999} Cancr
contends that the hearing panel’s statement thay, "under the
constitutional practice of this Union, it is improper fur s
union officer w loan himsell or herself union funds.” s not
imdmissible hearsay because itis a statement of law and no
a statement of fact and thus was not offered 1 prove the
truth of the matter asserted. Alternatively, Canez argues tha
Federal Rule of Evidence 801(b) docs not apply to the
statement beeause it is the statement of & panel and not o
“person.” Cancz's arguments are unpersuasive.

Canez offered the statement W prove that the umon’s
consutution prohibited an officer from taking 4 loun withuut
prior approval. The statement, therefore, was offered to
prove the truth of the mater assented. Muoreover, the
statement was a statement by people who constituted .
panel and thus Federal Ride of Evidence 801(h} applics
Because the statement was inadmissible hearsay, [*7] the
district court did not err in exciuding it

V1. Causation

The district court held that Canez's refusal to sign an [OU
was “an unforesceable, independent supervening force tha
produced an unforesceable result,” thereby bresking the
“eausal connection between Hinkle's alleged neglipent aat
{the bad advice about the loan] and the ultimate injury”

HN7 Under Arizona law, proximate cause exisis “even it
defendunt’s conduct contributes “only a linle’ o plaintift™s
dumages, . .. i the damages would not have occurred but

Cuse s asserty that Arizona lw does not asguire that his belief be objectively reasonable. In Alexander v Superior Court, 341 Ane

ES70 605 PO 1309 eAny. 1984y, however, the Anzoaa Supreme Court, i holdding that there was an attorney-chent celationship, held

that "1 woidd have wen reasoaable Tor fthe clieais] (o believe fthe iwyer] was their atorney.” 685 PX at L34 (emphasiy addidy
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for that conduct.” Robertson v._Sixpence inns of Am., Inc.,
163 Ariz. 539, 789 P2d 1040, 1047 (Ariz. 1990). N8 A
“superseding cause” may relicve the defendant of liability
“only when an intervening force was unforesceable and may
be described, with the bencfit of hindsight, as extraordinary.”
ld.

Cunez asserts it was Hinkle's malpractice in giving bad
advice about the loan that caused Canez not to seek
Exccutive Board and membership approval before oblaining
the loan. The union stated, however, it did not fire Canez
because he failed to get Board and membership approval,
rather, it stated, it fired him because he refused to sign an
10U,

1*8} The question is whether we can say as a matter of law
that the failure to sign an IOU was an unforesccablc,
extraordinary, intcrvening force that broke the chain of
causation between Hinkle's alleged malpractice and Canez’s
termination. We conclude there is a genuine issuc of
material fact as to this issue. Hinkle told Canez that it would
be legal to take the loan. He did not tell Canez what he

should do to document the loan. A reasonable jury could
conclude that Hinkle rcasonably thought it was unnccessary
to sign an JOU for a loan that he had cleared with Hinkle,
Although the union stated that it was Canez’s refusal to sign
an 10U, rather than his failure to get Board and membcership
approval, that caused his firing, it is not clear that if Canez
had obtained Board and membership approval for the loan,
his refusal to sign an IOU would have warranted his
termination, especially in the absence of any evidence that
a signed IOU was & necessary document in this kind of 2
loan transaction. In these circumstances, the proximate
cause issue presents a question of fact to be resolved by the
factfinder.

CONCLUSION

Summary judgment was improper because (1) Hinkle is not
immunc from [*9] suit pursuant to national labor relations
laws, and (2) there are genuine issues of material fact.

REVERSED and REMANDED.




